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SINCE SEPTEMBER 11, 2001, military ser-
vice members have faced repeated deploy-
ments and financial hardship, and a significant
number of veterans struggle with psycho-
logical or physical problems such as post-
traumatic stress disorder (PTSD) and trau-
matic brain injury (TBI). Many have been
separated from the armed forces with a less
than fully honorable discharge, often referred
to as bad paper. Any discharge other than an
honorable one can adversely affect a veteran’s
benefits and life after service, for example in
employment. Veterans may apply for an hon-
orable discharge, but obtaining one is not
easy. Attorneys can provide an invaluable
service to veterans by helping them request a
change in discharge status before adminis-
trative review and corrections boards.

With rare exceptions, when service mem-
bers are discharged from the military, their ser-
vice is characterized as 1) honorable, 2) gen-

eral (under honorable conditions), 3) other
than honorable, 4) bad conduct, or 5) dis-
honorable. Bad conduct and dishonorable
discharges are punitive and result from court
martial convictions, usually for serious crimes,
under the Uniform Code of Military Justice.1

Anything other than an honorable discharge
results in the loss of some or all of the bene-
fits that are available from the Department of
Veterans Affairs (V.A.).2

Everyone discharged from active duty
receives a certificate known as a DD214.
This form serves as a veteran’s proof of mil-
itary service, and veterans are often asked to
show it to potential employers, schools, and
medical providers. Veterans must show the
DD214 to the V.A. to prove eligibility for ser-
vices—and, for example, to California’s
Employment Development Department when
filing for unemployment benefits after ser-
vice. (See “Unemployment Benefits for Vet-

erans under the UCX Program,” page 28.)
Item 28 on the DD214 provides what is
known as the narrative reason for separation.
The military’s list of reasons includes com-
pletion of service and reduction in force as
well as misconduct, alcohol abuse, or per-
sonality disorder.

Many veterans face difficulties because
their DD214 includes a derogatory reason for
separation. Between fiscal years 2001 and
2010, for example, more than 31,000 service
members were discharged for personality dis-
orders.3 Thousands of these people suffer or
suffered from a medical condition warrant-
ing medical retirement, but a personality dis-
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order discharge deprives them of this benefit.
This phenomenon is not new. During the

Vietnam War, the military doled out bad
paper generously, conferring 563,000 less-
than-honorable discharges.4 Between 2006
and 2010, more than 34,000 Army soldiers
were discharged for misconduct alone.5

Thousands of veterans who are in dire need
of help for untreated physical and mental
health conditions cannot get it because of
bad paper, which itself may be the result of
those conditions. Many of these veterans are
falling into unemployment, homelessness,
and drug and alcohol abuse. A 2010 study
found that war-deployed Marines diagnosed
with PTSD were over 11 times more likely to
be discharged for misconduct than those
without such a diagnosis.6 To alleviate this
problem, attorneys can help veterans peti-
tion administrative review and corrections
boards for discharge upgrades.

Administrative Review Boards

Each branch of the military has a Discharge
Review Board (DRB) and a Board for
Correction of Military/Naval Records (BCMR
/BCNR). These administrative law boards
have the power to change the reason for dis-
charge or dismissal, characterization of ser-

vice, or other aspects of military records.7 The
Marine Corps is part of the Department of the
Navy, so Marine Corps veterans must seek
relief from the Naval Discharge Review Board
and/or the Board for Correction of Naval
Records.

The DRBs have more limited powers than
the BCMRs. A DRB may upgrade the char-
acterization of service (except one that was
given as a result of a general court martial)
and may change the narrative reason for sep-
aration (except to or from a disability dis-
charge).8 BCMRs have more extensive author-
ity. Those boards can upgrade any discharge
characterization, change any reason for dis-
charge, change the date of issue of discharge
(which may result in back pay), change a
discharge to a disability retirement, remove
inaccurate performance evaluations or other
records, and change reenlistment codes.9

If the relief sought may be granted by a
DRB, a veteran must petition the DRB before
applying to a BCMR. Attorneys advocating
for a service member before a board should
find out whether the veteran has previously
applied for a discharge upgrade. If the veteran
does not remember, counsel should make a
request under the Freedom of Information Act
and the Privacy Act for copies of prior appli-

cations and decisions from the relevant
boards.10 Whether the veteran has applied for
a discharge upgrade or not, some practi-
tioners choose to bypass the DRBs completely
by requesting additional relief, such as a
change in reenlistment code, that only a
BCMR may grant.

DRBs have procedures and rules that are
different from those of the BCMRs, but the
statute of limitations for all discharge review
boards is 15 years from the date of dis-
charge.11 There are no exceptions to this
rule. DRBs are composed of five military
officers. DRBs make decisions based on ser-
vice and medical records (if applicable), the
application and accompanying brief, and any
other evidence submitted by the applicant. If
after documentary review a DRB denies an
applicant’s request for upgrade or change in
reason for separation, the applicant has the
right to a personal appearance hearing. While
an applicant may forgo the initial documen-
tary review step and request a personal
appearance hearing only, this eliminates the
option of having two chances at success. 

At personal appearance hearings, the
boards consider all evidence and testimony of
the applicant and witnesses. Counsel may
make opening and closing statements and
question the applicant and any witnesses.
Personal appearance hearings generally have
greater success rates than documentary review
alone.12 Rules of evidence do not apply, and
the boards do not have subpoena authority.
A veteran may appear alone or with counsel,
or counsel may appear alone. While the Army
and Air Force DRBs travel as needed, the
others do not, thus requiring veterans to
travel to Washington, D.C., at their own
expense. This obstacle alone is insurmount-
able for many veterans and presents due
process concerns.

If a veteran has exhausted all available
remedies at the appropriate DRB, the veteran
may seek relief from a BCMR. BCMRs main-
tain a three-year statute of limitations from
the date of discovery of the error or injustice.13

This date may be three years from the date of
discharge, or three years from the date of an
adverse DRB decision, or three years from the
date the veteran “discovered” the existence of
a corrections board. The statute of limitations
may be waived “in the interest of justice.”14

Generally, a BCMR that is inclined to grant
relief will waive the statute of limitations,
but if the board finds the case lacks merit,
relief is denied because of the statute of lim-
itations. When filing an application after the
three-year deadline, one must include in the
accompanying brief an explanation of why it
is in the interest of justice to waive the dead-
line.

BCMRs are composed of civilian employ-
ees of the pertinent military branch. Some see
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The Repeal of DADT
On September 20, 2011, the Department of Defense’s controversial Don’t Ask, Don’t Tell (DADT)
policy officially ended. Instituted in 1993, the policy resulted from a compromise on President
Bill Clinton’s campaign promise to eliminate the ban on gay, lesbian, and bisexual people
serving in the military. While DADT was in effect, discharges for homosexuality actually
increased.1 Service members discharged under DADT receive no reparations or compensa-
tion, and those who wish to rejoin receive no special dispensation. They must reapply
through a recruiter and will be assessed using the same criteria as other applicants with prior
service.

The Department of Defense has issued guidance to its administrative review boards on
how to handle requests for an upgrade or change in the narrative reason for discharge
under DADT.2 Most service members who were discharged under DADT received honorable
discharges. Some, however, received general or other-than-honorable discharges. Aggravating
factors for other-than-honorable discharges may include sex with minors or other behavior
that would be punishable regardless of the offender’s sexual orientation.3

Aggravating factors also included behavior such as hand-holding or hugging on base or
in public view. Those punished for these types of aggravating factors should receive upgrades
to honorable discharge upon application. Even those with honorable discharges who were
separated under DADT may feel demeaned by the narrative reason for discharge on their
DD214s being “homosexuality,” “homosexual conduct,” or “homosexual admission.” This
can be harmful to one’s opportunities for employment and housing. In many states, gay, les-
bian, and bisexual individuals have no legal protection from discrimination on the basis of
sexual orientation. Veterans who apply for a change in the narrative reason for discharge,
however, will likely be granted one. ——T.P.

1 See http://www.sldn.org/pages/about-dadt1.
2 Memorandum from the Under Secretary of Defense to Secretaries of the Military Departments, Correction of
Military Records Following Repeal of Section 654 of Title 10, United States Code (20 Sept. 2011), available at
http://sldn.3cdn.net/8b5bfaa11d5854c9e5_k2m6b382s.pdf.
3 U.S. Department of Defense Instruction 1332.14 Encl.3.8.a.(2)c. (Aug. 28 2008) (current version Sept. 30
2011).
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BCMRs as having more liberal standards
and producing more reasonable decisions
than DRBs. Veterans applying for an upgrade
or correction before BCMRs may request
documentary review or a personal appearance
hearing, but in contrast to DRBs, applicants
have no right to a personal hearing before a
BCMR. Requests for personal appearance
hearings are rarely granted. BCMRs are all
located in the area of Washington, D.C., and
do not travel.

In response to the epidemic of service
members with PTSD or TBI who have been

unjustly separated with less than fully hon-
orable discharges, or who have been invol-
untarily discharged because of an alleged
personality disorder instead of being given
medical retirement, Congress amended the
DRB statute in 2009 with two important
provisions. First, if a veteran was diagnosed
by a physician, clinical psychologist, or psy-
chiatrist as experiencing PTSD or TBI as a
result of deployment “in support of a con-
tingency operation,” one member of the
review board panel must be a physician, clin-
ical psychologist, or psychiatrist.15 Second, if
the request for relief “is based in whole or in
part on matters relating to post-traumatic
stress disorder or traumatic brain injury,”
the board must “expedite a final decision
and shall accord such cases sufficient prior-
ity to achieve an expedited resolution.”16

Bases for Upgrades and Corrections

The boards do not engage in de novo review
of the veteran’s discharge.17 DRBs grant
upgrades on the basis of equity or propriety,18

and BCMRs consider injustice or error.19 For
those veterans with bad conduct or dishon-
orable discharges, the boards may grant relief
based on clemency only.20 In order to prove
inequity and impropriety, one must over-
come the presumption of regularity in the
conduct of governmental affairs.21 This is a

rebuttable presumption, but the burden is
on the applicant to provide substantial cred-
ible evidence of divergence from regularity.22

DRBs do not utilize stare decisis,23 and
until recently, BCMRs did not either. In July
2011, however, the U.S. District Court for the
District of Columbia found in Wilhelmus v.
Geren that the Army Board for Correction of
Military Records must consider relevant prior
decisions and distinguish its own precedent.24

Impropriety may be found when a preju-
dicial error of fact, law, procedure, or dis-
cretion occurred. Impropriety may also be

found if an expressly retroactive and favor-
able change in law or policy has been made.25

The impropriety must constitute more than
harmless error. For example, an impropriety
could exist if a service member was not
granted the right to submit a statement in
response to the proposed discharge as pro-
vided by military regulation. In order to make
propriety arguments, an advocate must care-
fully review the regulations on discharge pro-
cedures to determine if there were any irreg-
ularities in the veteran’s case.

Inequity exists when current policies and
procedures are more favorable than those
existing at the time of discharge, when the dis-
charge was inconsistent with disciplinary
standards at the time, or when quality of
service and capability to perform military
service make the discharge unfair.26 Factors
for consideration of the quality of service
include the veteran’s military ranks, awards,
and decorations; letters of commendation or
reprimand; combat service; acts of merit;
length of service; prior military service; civil-
ian convictions; courts martial and other
forms of discipline; and records of unautho-
rized absence.27

Positive postservice history is imperative
for any upgrade applicant but is not by itself
a sufficient reason for an upgrade. Most
boards recommend at least five to six years

of positive postservice conduct, consisting of
steady work or educational history, lack of a
criminal record, community involvement,
and a stable family life. Military and medical
records form the primary body of evidence,
however. Therefore, it is important to request
service personnel and medical records utiliz-
ing Standard Form 180.28 The service med-
ical records of a veteran who has applied for
V.A. benefits may be found at the V.A.
regional office nearest to the veteran. For
this reason, a request under the Freedom of
Information Act should be submitted to the

appropriate regional office. It is important to
request records even if the veteran believes he
or she has complete copies of all records.

Other important military records to review
include unit-specific files, such as unit log-
books or after-action reports. If the veteran
was involved with criminal misconduct in
the military, counsel should request copies of
criminal investigative files. If the military
ever held an Article 32 evidentiary hearing
involving a veteran, counsel should request a
copy of the hearing summary.29 If the veteran
was court martialed, counsel should request
a copy of the court martial transcript.

Obtaining records can be a frustrating
experience. It may take multiple requests to
multiple locations to collect all the records
needed. The Navy is notorious for destroying
important personnel records. Advocates may
argue that the lack of necessary evidence
rebuts the presumption of regularity in the
conduct of governmental affairs.30

Upon receipt of the records, counsel should
review them for any punishment or discipline
the veteran received. Commanders may pun-
ish service members for anything found to be
in violation of good order and discipline.31

Nonjudicial punishment is used regularly as
a form of discipline that is less severe than a
court martial.32 Attorneys should review the
records, noting the number of punishments
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A 2010 study found that war-deployed Marines
diagnosed with PTSD were over 11 times more likely
to be discharged for misconduct than those without

such a diagnosis. To alleviate this problem,
attorneys can help veterans petition administrative

review and corrections boards for discharge
upgrades.



received, the degrees of severity, and when they
occurred. Attorneys should also take note of
any awards, good performance scores, medals,
letters of commendation, or other positive
notice the veteran received in service.
Reviewing records for disciplinary action is
essential, because the alleged misconduct is
what the advocate needs to try to mitigate or
explain. If misconduct occurred only after
combat exposure, for example, one could
make an argument that the conduct was a
symptom of an underlying medical condition
such as PTSD or TBI.

If the case relates in any way to a medical
condition, it is necessary to obtain current
medical records. For example, if a psychiatric
disability could have led to misconduct that
led to a bad discharge, a detailed psychiatric
evaluation is in order. Journal articles dis-
cussing comorbidity of PTSD and substance
abuse may also be helpful.

Other sources of information include rel-
evant news stories, such as articles describing
the battles in which the veteran participated.
If applicable, an attorney should also request
and review any relevant civilian criminal
records. Percipient witness statements are
useful to corroborate the client’s story. Fellow
service members may provide good state-
ments. It is always preferable to get a state-
ment from someone higher in the chain of
command than the client. People who know
the veteran very well may be helpful when
arguing that a veteran’s conduct was a result
of PTSD or TBI. Family members and friends
can describe the change in the veteran’s atti-
tude or personality since the trauma or injury
that led to the condition.

Evidence of positive postservice history can
take the form of school transcripts, diplomas,
marriage and birth certificates, and certificates
of completion of alcohol or drug treatment
programs, if applicable. If possible, counsel
should include a statement or record to ver-
ify the veteran has no civilian criminal history. 

Upgrade applications should also include
at least three character statements. First, these
statements should put the veteran in a posi-
tive light by demonstrating that the behavior
that led to the discharge was an aberration in
the life of an otherwise model citizen. Second,
there should be evidence of reformation. If the
discharge related to drug or alcohol abuse, evi-
dence of successful treatment completion is
essential. A statement from an employer or
professor who can describe the veteran’s
strong work ethic and leadership potential is
valuable. Counsel should also include a state-
ment that attests to the veteran’s honesty.
Another statement should be from a reli-
gious or community leader to speak to the vet-
eran’s standing in the community.

Finally, the veteran must write his or her
own statement. In plain English, he or she

should explain what led to the discharge and
why the discharge should be upgraded or
the record corrected. While the client should
not shirk from accepting responsibility for
those things he or she did wrong, the state-
ment does give an opportunity to tell his or
her side of the story, including mitigating
factors.

Essentially, the attorney’s role is to review
and gather the evidence, assist in the cre-
ation of statements and letters, and write an
informal brief that synthesizes the material
and creates a narrative that provides a sym-
pathetic portrait of the veteran. Members of
the boards are not lawyers.

If there is little to mitigate the client’s in-
service misconduct, and there are no violations
in the discharge procedures, and the veteran
does not have much in the way of positive
postservice history, the best course is to wait
before applying. Inform the client that a suc-
cessful application will require a clean record,
completion of substance abuse treatment if
appropriate, successful work history, and pos-
itive contributions to family and community.

Submitting the Request

DRBs require submission of DD Form 293,
and BCMRs require use of DD Form 149.33

Many representatives at veterans service orga-
nizations make the mistake of filling out these
short forms and submitting them without
doing any legwork or attaching an accom-
panying brief or evidence. This rarely yields
positive results. A complete application for
upgrade or correction includes a cover letter,
the application form, a brief, a copy of the vet-
eran’s DD214, copies of relevant military
personnel and medical records, and addi-
tional evidence.

Once the board receives the application,
it will assign a docket number and mail a let-
ter confirming receipt of the upgrade or cor-
rections request. The Naval Discharge Review
Board requests confirmation that all relevant
evidence has been submitted. The review
boards also request official copies of military
and medical service records directly from the
branch of service. The board then makes a
decision based on the evidence and issues a
decisional document outlining the reasons
and bases for the decision. The applicant and
counsel are notified of the decision and pro-
vided a copy of the decisional document.
The names and votes of the panel are avail-
able upon request.

Veterans seeking benefits from the V.A.
may also utilize a process known as a char-
acter-of-service determination instead of going
through the entire discharge upgrade process.
A favorable V.A. character-of-service deter-
mination grants baseline eligibility for bene-
fits to a veteran whose discharge was granted
under conditions other than dishonorable.34

Military discharge review offers lessons in
patience and fortitude. It takes a long time,
and the success rate is low. The rewards,
however, are priceless. Helping a veteran
upgrade or correct a military discharge can
mean the difference between a life of strug-
gle and one of successful transition from
combat to community.                              n
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